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1. Wie politische MeinungsauRerungen bedirfen auch AuBerungen (ber
Angelegenheiten von offentlichem Interesse dem besonderen Schutz nach Art 10
EMRK.
2. In einer demokratischen Gesellschaft missen auch kleine und informelle Gruppen wie
zB die Zeichner und Verleger satirischer Cartoons in der Lage sein, ihren Aktivitaten
wirksam nachzugehen. Es besteht ein starkes offentliches Interesse daran, solchen
Gruppen und Individuen zu ermdglichen, durch die Verbreitung von kritischen
Informationen Uber Werbekampagne, die sexistische und chauvinistische Spriiche
verwendete, zur offentlichen Debatte beizutragen.
3. Es stellt eine Verletzung im Recht auf Menungsaul3erungsfreiheit dar, wenn die
Reaktion der (hier: polnischen) Gerichte auf enen satirischen Cartoon
unverhaltnismallig zum verfolgten Ziel war, indem siedie Verbreiter der Comics, dieals
derbe Antwort (hier: Konsum der beworbenen Chips als " Dreck fressen” bezeichnen)
auf die — in ihren Augen inakzeptable — Werbekampagne des L ebensmittelherstellers

gegenuiber Kinder erfolgten, zur Unterlassung und Schadener satz ver urteilten.
Leitsétze verfasst von Hon.-Prof. Dr. Clemens Thiele, LL.M.

In the case of Kuli$ and Rézycki v. Poland,

The European Court of Human Rights (Fourth Section),

sitting as aChamber composed of: Nicolas Bratza, President, Lech Garlicki, Giovanni
Bonello, Ljiljana Mijovi¢, Paivi Hirvelg, Ledi Bianku, NebojSa Vucini¢, judges, and Fatos
Aracl, Deputy Section Registrar, Having deliberated in private on 15 September 2009,
Delivers the following

Judgment,
which was adopted on that date:

PROCEDURE

1. The case originated in an application (no. 27209/03) against the Republic of Poland lodged
with the Court under Article 34 of the Convention for the Protection of Human Rights and
Fundamental Freedoms (“the Convention”) by two Polish nationals, Mr Mirostaw Kuli$, and
Mr Piotr R6zycki (“the applicants™), on 10 June 2003. The second applicant died in 2004.

2. The applicants were represented by MrsA. Wyrozumska, Professor of Law at the
University of £6dz. The Polish Government (“the Government”) were represented by their
Agent, Mr J. Wotgsiewicz of the Ministry of Foreign Affairs.

3. The applicants alleged a breach of their right to freedom of expression guaranteed by
Article 10 of the Convention.

4. On 4 April 2008 the President of the Fourth Section decided to give notice of the
application to the Government. It was also decided to examine the merits of the application at
the same time as its admissibility (Article 29 § 3).

THE FACTS



I. THE CIRCUMSTANCES OF THE CASE

5. The applicants were born in 1956 and 1946 respectively. The first applicant lives in £.0dz.
6. The first applicant owns a publishing house named “Westa Druk” which publishes a
weekly magazine, Angora, and its supplement for children, Angorka. The second applicant
was the editor in chief of the magazine.

7. On 16 May 1999 Angorka published an article referring to an advertising campaign by a
company, Star Foods, for its potato crisps. On the first page of the magazine there was a
cartoon showing a boy holding a packet, with the name “Star Foods” on it, saying to Reksio —
alittle dog, a popular cartoon character for children — “Don’t worry! 1 would be a murderer
too if I ate this muck!” (*Nie martw sie — tez bym byt morderca, gdybym jadt to Swinstwo!”’).
Above the cartoon, there was a large heading reading “Polish children shocked by crisps
advertisement, ‘Reksio is a murderer’ (Reksio to morderca)”.

8. Thearticle, printed on the second page of the magazine, read as follows:

“Recently in Star Foods crisps [packets] stickers appeared which terrified parents and their
children: ‘Reksio is a murderer’.

In the [packets of] crisps from the company Star Foods, which are stocked on the shelves of
amost all shops, stickers appeared recently which terified parents and children. In the
packets there are little pieces of paper bearing the slogan: “Reksio is a murderer”.

Before the stickers appeared in the packets of crisps the company ordered a market study. One
of the advertising agencies proposed slogans and sayings used every day by teenagers.
Children, however, are terrified by those slogans.

Prepared following ‘the Super Express’”

9. The above quoted article on the second page was accompanied by asmall cartoon
featuring two cats holding a packet with the word “crisps” on it and the dog Reksio in the
background. One cat holds a piece of paper with the slogan “Reksio murderer” apparently
taken out from the packet and says to the second cat - “surely, he is sometimes unpleasant, but
a murderer?!” (*“Owszem, nieraz bywa przykry, ale zeby od razu mordercg?!”).

10. On 2 November 1999 Star Foods (“the plaintiff”) lodged against both applicants a civil
claim for protection of personal rights. The company sought an order requiring the defendants
to publish an apology in Angora and Angorka for publishing a cartoon discrediting, without
any justification, Star Foods products. They further sought reimbursement of their legal costs
and payment by the applicants of 10,000 Polish zlotys (PLN) to a charity.

11. On 28 May 2001 the £.6dZ Regional Court (Sad Okregowy) found for the plaintiff. The
court ordered the applicants to publish apologies as sought in the statement of clam and to
pay PLN 10,000 to a charity. The applicants were also ordered to pay the plaintiffs PLN
11,500 to reimburse the costs of the proceedings. The court considered that the cartoon
in question had breached the personal rights of the plaintiff and discredited the products of the
company. The words used by the applicants had an unambiguous meaning relating to disgust
and repulsion and were strongly peorative. Accordingly, the court concluded that the
applicants had overstepped the threshold of permissible criticism, in particular in amagazine
aimed at children. The court dismissed the applicants’ arguments that the cartoon had aimed
to criticise the advertising campaign run by Star Foods and not their product. It considered
that such an attack on the plaintiff’s personal rights could not have been justified even
by the argument that their campaign was ill-considered.

12. The applicants appealed against the judgment.

13. On 21 March 2002 the t6dz Court of Appea dismissed the appea and ordered the
applicants to pay the plaintiffs PLN 2,500 to reimburse the costs of the appellate proceedings.
It agreed with the lower court’s assessment that the critical statement had not concerned the
style of advertisement adopted by Star Foods. Calling the product of the company “muck”
was surely not a critical assessment of their advertising campaign but had been aimed at the



product, the brand, and the good name of the company. The statement in question “I would be
a murderer too if I ate this muck” contained an obviously negative assessment of the taste and
quality of the product. Thus, the applicants’ action aimed to discredit, without justified
grounds, the product of Star Foods and as such could not enjoy the benefit of legal protection.
The appellate court also observed that the applicants had repeatedly relied on the interests of
children to justify their actions, while they themselves had repeated, in the supplement for
children, the slogan that in their opinion had had a negative impact on children’s emotions
and had terrified them.

14. On 12 December 2002 the Supreme Court refused to examine the cassation appeal |odged
by the applicants.

Il. RELEVANT DOMESTIC LAW

15. Article 23 of the Civil Code contains a non-exhaustive list of the rights known as
“personal rights” (dobra osobiste). This provision states:

“The personal rights of an individual, such as, in particular, health, liberty, reputation (czes¢),
freedom of conscience, name or pseudonym, image, secrecy of correspondence, inviolability
of the home, scientific or artistic work, [as well as] inventions and improvements shall be
protected by the civil law regardless of the protection laid down in other legal provisions.”

16. Article 24 of the Civil Code provides for ways of redressing infringements of personal
rights. According to that provision, a person facing the danger of an infringement may
demand that the prospective perpetrator refrain from the wrongful activity, unless it is not
unlawful. Where an infringement has taken place, the person affected may, inter alia, request
that the wrongdoer make a relevant statement in an appropriate form, or claim just satisfaction
from him/her. If an infringement of apersona right causes financial loss, the person
concerned may seek damages.

THE LAW
|. ALLEGED VIOLATION OF ARTICLE 10 OF THE CONVENTION

17. The applicants complained of a breach of Article 10 of the Convention, which reads as
follows:

“1. Everyone has the right to freedom of expression. This right shall include freedom to hold
opinions and to receive and impart information and ideas without interference by public
authority and regardless of frontiers. This Article shall not prevent States from requiring the
licensing of broadcasting, television or cinema enterprises.

2. The exercise of these freedoms, since it carries with it duties and responsibilities, may be
subject to such formalities, conditions, restrictions or penalties as are prescribed by law and
are necessary in a democratic society, in the interests of national security, territorial integrity
or public safety, for the prevention of disorder or crime, for the protection of health or morals,
for the protection of the reputation or rights of others, for preventing the disclosure of
information received in confidence, or for maintaining the authority and impartiality of the
judiciary.”

18. The Government contested that argument.

A. Admissibility

19. The Court notes that the application is not manifestly ill-founded within the meaning of
Article 35 § 3 of the Convention. It further notes that it is not inadmissible on any other
grounds. It must therefore be declared admissible.

B. Merits



1. Arguments of the parties

20. The applicants submitted that the interference with their right to freedom of expression
had not been necessary in a democratic society as it had not been justified by a pressing social
need. They maintained that what was at stake in the present case was not purely commercial
interests but participation in a general debate. In such cases the existence of particularly
strong reasons for restricting the freedom of the press in ademocratic society was necessary
and the national margin of appreciation was limited.

21. The applicants argued that the cartoon in question had to be examined in the full context
in which it had been published. It was one of two cartoons referring to the advertising
campaign run by Star Foods and was accompanied by the heading “Polish children shocked
by crisps advertisement...” and a clear indication that the details could be found in the article
on the second page. The applicants stressed that the slogan “Reksio is a murderer”, on which
they had based the cartoon in question, had been only one example — of a mild nature in
comparison to others — of highly inappropriate phrases which had been used in the campaign
directed at children. Others aluded to sexual behaviour and acohol drinking or were of a
racist and chauvinistic nature. Examples of other slogans included: “I’m pretty but not easy
(“Jestem fadna ale nie tatwa”), “Where are the panties?” (“Gdzie sg majtki?”), “You fool! |
multiply with ease” (Ty baraniel, tatwo sie rozmnazam!”), “Entertain me” (“Rozerwij mnie”),
“Stick with me” (“Przyklej sie”), “I can’t on Saturday” (“W sobote nie moge™), “Drink Your
Highness” (“Pij Was¢!™), “Don’t drink alone (to the mirror)” (“Nie pij do lustra”), “100 years
behind Blacks” (“So lat za murzynami”; meaning to be backward), ”Poles — go farming”
(“Polacy na pole”), “People to Zoo” (“Ludzie do Zoo”).

The inappropriateness of such a campaign had been clearly a matter of public interest and the
subject had been raised by some newspapers. Thus the applicants had been justified in joining
this debate.

22. The applicants submitted that the cartoon had been a satirical commentary on the article
and disagreed that it had obviously attacked the good name of the product. They maintained
that they had not been interested in criticising the quality of the product. Ultimately, the use
of such wording was a consequence of employing a simplified and satirical form of
expression as the publication had been addressed to children. Admittedly, they had used
provocative and inelegant language and the journalistic form had been exaggerated,
nevertheless, the cartoon remained within the limits of acceptable criticism which should be
allowed in ademocratic society.

23. The applicants aso considered that the plaintiff company had not incurred any material
damage, and even if the good name of the company had suffered it had been more as a
consequence of the ill-considered advertising campaign than their publication. The applicants
concluded that the reasons adduced by the domestic authorities had not been relevant or
sufficient to show that the resulting judicial decision had been necessary in a democratic
society. The domestic courts had failed to achieve a balance between the two interests at stake
— that of the freedom of the press and protection of the reputation of the company.

24. The Government admitted that the penalty imposed on the applicants had amounted to an
“interference” with their right to freedom of expression. However, they submitted that the
interference was “prescribed by law” and pursued a legitimate aim as it was intended to
protect the reputation and rights of others.

25. The Government argued that the applicants had overstepped the boundaries of what is
protected by Article 10 and breached the plaintiff company’s persona rights. The domestic
courts’ reaction was thus legitimate and necessary in a democratic society as they were
responding toa “pressing social need” to protect the rights of Star Foods. Moreover, the
courts had fairly assessed the relevant facts and ordered a moderate penalty.



26. The Government submitted that while the text published by the applicants concerned the
advertising campaign, the cartoon on the front page of the magazine referred exclusively to
the product of Star Foods. The applicants, in the cartoon under consideration, had not directed
their exaggerated criticism at the advertising campaign but at the product itself clearly stating
that crisps produced by Star Foods were “muck”. They considered that the cartoon sent an
obvious message to the readers — children — “that they should keep away from the products
referred to in such critical and derogatory language”. The applicants had discredited the
potato crisps produced by the company without providing any valid reason for doing so and
had failed to provide any factual basis which could support their value judgment regarding the
product.

27. The Government concluded that the interference complained of had been proportionate to
the legitimate aim pursued and thus necessary in a democratic society to protect the reputation
of others. They submitted that there had been no violation of Article 10 of the Convention.

2. The Court’s assessment

(&) General principles

28. The Court reiterates that freedom of expression, as secured in paragraph 1 of Article 10,
constitutes one of the essential foundations of ademocratic society and one of the basic
conditions for its progress and for each individual’s self-fulfilment. Subject to paragraph 2, it
is applicable not only to “information” or “ideas” that are favourably received or regarded as
inoffensive or as a matter of indifference, but also to those that offend, shock or disturb. Such
are the demands of that pluralism, tolerance and broadmindedness without which there is no
“democratic society” (see, among many other authorities, Oberschlick v. Austria (no. 1),
judgment of 23 May 1991, Series A no. 204, 8 57, and Nilsen and Johnsen v. Norway [GC],
no. 23118/93, § 43, ECHR 1999-VIII).

29. There is little scope under Article 10 8 2 of the Convention for restrictions on political
speech or on debate on questions of public interest (see Sirek v. Turkey (no. 1) [GC], no.
26682/95, § 61, ECHR 1999-1V).

No doubt Article 10 § 2 enables the reputation of others — that isto say, of al individuals — to
be protected; but the requirements of such protection have to be weighed in relation to the
interests of open discussion of political issues (see Lingensv. Austria, cited above, § 42).

30. The pre-eminent role of the press in a State governed by the rule of law must not be
forgotten. Although it must not overstep various bounds set, inter alia, for the prevention of
disorder and the protection of the reputation of others, it is nevertheless incumbent on it to
impart information and ideas on political questions and on other matters of public interest.
Freedom of the press affords the public one of the best means of discovering and forming an
opinion of the ideas and attitudes of their political leaders (see Castells v. Spain, judgment of
23 April 1992, Series A no. 236, 8§ 43). Journalistic freedom also covers possible recourse to a
degree of exaggeration, or even provocation (see Prager and Oberschlick v. Austria,
judgment of 26 April 1995, Series A no. 313, p. 19, § 38).

31. Although freedom of expression may be subject to exceptions they “must be narrowly
interpreted” and the necessity for any restrictions “must be convincingly established” (see the
above-mentioned Observer and Guardian judgment, p. 30, § 59).

Admittedly, it is in the first place for the nationa authorities to assess whether there is a
“pressing social need” for the restriction and, in making their assessment, they enjoy a certain
margin of appreciation. In cases concerning the press, the national margin of appreciation is
circumscribed by the interest of democratic society in ensuring and maintaining a free press.
Similarly, that interest will weigh heavily in the balance in determining, as must be done
under paragraph 2 of Article 10, whether the restriction was proportionate to the legitimate



aim pursued (see Worm v. Austria, judgment of 29 August 1997, Reports 1997-V, p. 1551,
8 47, and Feldek v. Sovakia, no. 29032/95, § 78, ECHR 2001-VI11).

32. One factor of particular importance is the distinction between statements of fact and value
judgments. While the existence of facts can be demonstrated, the truth of value judgmentsis
not susceptible of proof. A requirement to prove the truth of avalue judgment isimpossible to
fulfil and infringes freedom of opinion itself, which is a fundamental part of the right secured
by Article10. However, even where a statement amounts to a value judgment, the
proportionality of an interference may depend on whether there exists a sufficient factua
basis for the impugned statement, since even a value judgment may be excessive where there
is no factual basis to support it (see Turhan v. Turkey, no. 48176/99, § 24, 19 May 2005, and
Jerusalemv. Austria, no. 26958/95, § 43, ECHR 2001-I1).

33. The Court’s task in exercising its supervisory function is not to take the place of the
nationa authorities but rather to review under Article 10 the decisions they have taken
pursuant to their power of appreciation. In so doing, the Court must look at the “interference”
complained of in the light of the case as a whole and determine whether the reasons adduced
by the national authorities to justify it are “relevant and sufficient”. In so doing, the Court has
to satisfy itself that the national authorities applied standards which were in conformity with
the principles embodied in Article 10 and, moreover, that they based their decisions on an
acceptable assessment of the relevant facts (see Vogt v. Germany, judgment of 26 September
1995, Series A no. 323, pp. 25-26, § 52, and Jerusalemv. Austria, cited above, § 33).

(b) Application of the general principlesto the present case

34. The Court notes that it is undisputed that the civil proceedings against the applicants
amounted to an “interference” with the exercise of their right to freedom of expression. The
Court aso finds, and the parties agreed on this point, that the interference complained of was
prescribed by law, namely Articles 23 and 24 of the Civil Code, and was intended to pursue a
legitimate aim referred to in Article 10 § 2 of the Convention, namely to protect “the
reputation or rights of others”. Thus the only point at issue is whether the interference was
“necessary in a democratic society” to achieve such aims.

35. At the outset the Court notes that the plaintiff in the present case was a private company
which has a right to defend itself against defamatory allegations. In addition to the public
interest in open debate about business practices, there is a competing interest in protecting the
commercial success and viability of companies, for the benefit of shareholders and
employees, but also for the wider economic good. The State therefore enjoys a margin of
appreciation as to the means it provides under domestic law to enable a company to challenge
the truth, and limit the damage, of alegations which risk harming its reputation (see Seel and
Morrisv. the United Kingdom, no. 68416/01, § 94, ECHR 2005-11).

36. However, the Court considers that the facts of the case differ substantially from the Steel
and Morris case cited above, which concerned serious defamatory alegations against
McDonalds. The applicants in the instant case had published in a magazine addressed to
children two cartoons accompanied by an article about an advertising campaign launched by
the company producing crisps. The domestic courts found that they had breached the
company’s personal rights by employing in one of the cartoons the word “muck” which had
been considered as aimed at discrediting, without justification, the product of Star Foods.

37. The Court firstly notes that, in the domestic proceedings, and in their submissions before
the Court, the applicants argued that the publication had contributed to a public debate on the
guestion of the ill-considered and harmful advertising campaign conducted by Star Foods.
The Court considers that the domestic courts did not give sufficient attention to the
applicants’ argument that the satirical cartoon had been a riposte to, in the applicants’ view,
an unacceptable advertising campaign conducted by Star Foods and targeted at young
children. The campaign used slogans referring not only to the Reksio character, but aso



to sexua and cultural behaviour, in a manner scarcely appropriate for children — the intended
market segment. This clearly raises issues which are of interest and importance for the public.

The applicants’ publication therefore concerned a sphere in which restrictions on freedom of
expression are to be strictly construed. Accordingly, the Court must exercise caution when the
measures taken by the national authorities are such as to dissuade the press from taking part
in the discussion of matters of public interest (see Standard Verlags GmbH v. Austria, no.
13071/03, § 49, 2 November 2006).

38. Secondly, the Court considers that the subject of the instant case isnot a defamatory
statement of fact but a value judgment — as submitted by the Government. Moreover, the
publication in question constituted a satirical denouncement of the company and its
advertising campaign in the form of a cartoon. The Court observes that the cartoon in question
was accompanied by a large heading referring to “a shocking advertising campaign” and an
article on the second page reporting on the Star Foods campaign. The cartoon itself had been
obviously inspired by the company’s advertising campaign as it used the Reksio character and
the slogan which was to be found in the packets of crisps.

Taking the above facts into account the Court finds that the applicants’ aim was not primarily
to denigrate in the minds of readers the quality of the crisps but to raise awareness of the type
of slogans used by the plaintiff company and the unacceptability of such tactics to generate
sales.

39. The Court finaly considers that the domestic courts failed to have regard to the fact that
the press had a duty to impart information and ideas on matters of public interest and in so
doing to have possible recourse to a degree of exaggeration or even provocation, or in other
words to make somewhat immoderate statements (see Mamere v. France, no. 12697/03, § 25,
ECHR 2006, and Dabrowski v. Poland, no. 18235/02, § 35, 19 December 2006).

The wording employed by the applicants had been exaggerated; however, they were reacting
to slogans used in the plaintiff’s advertising campaign which also displayed a lack of
sensitivity and understanding for the age and vulnerability of the intended consumers of their
product, namely children. The Court thus considers that the style of the applicants’ expression
was motivated by the type of slogans to which they were reacting and, taking into account its
context, did not overstep the boundaries permissible to a free press.

In sum, the Court is of the opinion that the reasons adduced by the domestic courts cannot be
regarded as relevant and sufficient to justify the interference at issue.

40. Regard being had to the above considerations and in particular to the interest of a
democratic society in ensuring and maintaining the freedom of the press on subjects of public
interest, the Court concludes that the authorities’ reaction towards the applicants’ satirical
cartoon was disproportionate to the legitimate aim pursued and, accordingly, was
not “necessary in a democratic society” “for the protection of the rights of others”.

There has accordingly been aviolation of Article 10 of the Convention.
1. APPLICATION OF ARTICLE 41 OF THE CONVENTION

41. Article 41 of the Convention provides:

“If the Court finds that there has been a violation of the Convention or the Protocols thereto,
and if the internal law of the High Contracting Party concerned allows only partia reparation
to be made, the Court shall, if necessary, afford just satisfaction to the injured party.”

A. Damage

42. Thefirst applicant claimed 24,000 Polish zlotys (PLN), equivalent to 7,200 euros (EUR)
a the date on which the claims were submitted, in respect of pecuniary damage. This sum
represented PLN 2,500 and PLN 11,500 paid by the applicants to the plaintiff as



reimbursement of the costs of the proceedings and PLN 10,000 paid to a charity - as ordered
by the domestic courts. The first applicant further claimed interest due on this amount.

As regards non-pecuniary damage, the first applicant claimed EUR 10,000 as compensation
for damage caused to his good name asareliable publisher given the publicly made
allegations that he lacked professionalism and diligence.

43. The Government submitted that the final judgment in this case was delivered on 21
March 2001 and the State could not be held responsible for paying interest during a
subsequent period of examination of the case by the Court. With regard to non-pecuniary
damage, the Government argued that the sum claimed by the applicant was excessive. They
invited the Court to rule that the finding of a violation constituted in itself sufficient just
satisfaction for the non-pecuniary damage sustained by the applicant.

44. The Court finds that in the circumstances of the case there is a causal link between the
violation found and the alleged pecuniary damage as the first applicant referred to the amount
which he was ordered to pay by the domestic courts (see Busuioc v. Moldova, no. 61513/00,
§ 101, 21 December 2004 and Kulis, cited above, § 59). The Court awards the first applicant
the sum claimed in full, that is EUR 7,200.

45. The Court also accepts that the first applicant also suffered non-pecuniary damage which
is not sufficiently compensated by the finding of a violation of the Convention. Making its
assessment on an equitable basis, the Court awards the first applicant EUR 3,000 under this
head.

B. Costsand expenses

46. The first applicant also claimed PLN 6,270, equivalent to EUR 1,900, for the costs and
expenses incurred before the domestic courts which included PLN 1,400 for court fees at the
cassation stage and PLN 4,870 for the legal representation of the applicants before the
domestic courts. He further claimed PLN 14,000, equivalent to EUR 4,200, for the costs of
their representation before the Court.

47. The Government submitted that the costs and expenses should be awarded only in so far
as they had been necessarily incurred and in areasonable amount.

48. According to the Court’s case-law, an applicant is entitled to the reimbursement of costs
and expenses only in so far as it has been shown that these have been actually and necessarily
incurred and were reasonable as to quantum. In the present case, the Court notes that the
applicant sufficiently substantiated that these sums had been actually and necessarily incurred
by submitting relevant invoices and other evidence. Regard being had to the information in its
possession and the above criteria, the Court allows the first applicant’s claim in full and
awards him the sum of EUR 6,100 covering costs under al heads.

C. Default interest

49. The Court considers it appropriate that the default interest should be based on the
margina lending rate of the European Centra Bank, towhich should be added three
percentage points.

FOR THESE REASONS,
THE COURT UNANIMOUSLY

1. Declares the application admissible;

2. Holds that there has been a violation of Article 10 of the Convention;

3. Holds
(a) that the respondent State is to pay the first applicant, within three months from
the date on which the judgment becomes final in accordance with Article 44 § 2 of



the Convention, the following amounts, to be converted into Polish zlotys at the rate
applicable at the date of settlement:
(i) EUR 7,200 (seven thousand two hundred euros), plus any tax that
may be chargeable, in respect of pecuniary damage;
(i) EUR 3,000 (three thousand euros), plus any tax that may
be chargeable, in respect of non-pecuniary damage;
(iii) EUR 6,100 (six thousand one hundred euros), plus any tax that may
be chargeable to the first applicant, in respect of costs and expenses;
(b) that from the expiry of the above-mentioned three months until settlement ssmple
interest shall be payable on the above amounts at arate equal to the margina lending
rate of the European Centra Bank during the default period plus three percentage
points;

4. Dismisses the remainder of the first applicant’s claim for just satisfaction.

Anmerkung

|. Das Problem

Der polnische Verlag, dessen Eigentimer der spater Erstbeschwerdefiihrer, Herr Kulis, war,
gab u.a. das Wochenmagazin Angora und eine Beilage fur Kinder mit dem Titel "Angorka"
heraus. Der Zweitbeschwerdefihrer, Herr Rozycki, war Chefredakteur des Magazins. Am
16.5.1999 erschien in "Angorka' ein Artikel, der sich auf eine Werbekampagne fur
Kartoffelchips der Firma Star Foods bezog. Ein Cartoon auf der Titelseite zeigte einen Jungen
mit einem Péackchen in der Hand, auf dem "Star Foods' zu lesen war, der zu Reksio (einem
bei Kindern populdren Komikhund) sagte: "Mach dir nichts draus! Ich ware auch ein Morder,

wenn ich diesen Dreck essen wiirde!".
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Die groflRe Uberschrift tiber der Zeichnung lautete: "Polens Kinder schockiert durch Chips-
Werbung 'Reksio ist ein Morder'™. In dem Artikel auf Seite 2 des Magazins wurde erlautert,

* RA Hon.-Prof. Dr. Clemens Thiele, LL.M. Tax (GGU), Anwalt.Thiele@eurolawyer.at; Gerichtlich beeideter
Sachverstandiger fur Urheberrechtsfragen aller Art, insbesondere Neue Medien und Webdesign; Naheres unter
http://www.eurolawyer.at.




dass kurzlich in Chips-Packungen von Sar Foods Aufkleber enthalten waren, die Eltern und
Kinder durch den Slogan "Reksio ist ein Mérder" schockiert hatten. Das Unternehmen hétte
damit einer Empfehlung seiner Werbeagentur fur diese Art von "Aufmerksamkeitswerbung"
Folge geleistet, bei Jugendlichen verbreitete Spriiche und Slogans zu verwenden, um besser
im Gedachtnis zu bleiben. Tatsachlich wirden diese Slogans allerdings Kinder zumeist
erschrecken — die Eltern sowieso.

Star Foods erhob daraufhin eine zivilrechtliche Kreditschadigungsklage gegen die beiden
Beschwerdefhrer wegen Verletzung ihres Kredits und wirtschaftlichen Ansehens.
Urheberrechte waren nicht betroffen, weil der Zeichentrickhund ,,Reksio” ein génzlich
anderes Aussehen hat:

Das Bezirksgericht Lédz gab der Klage am 2852001 statt und verurteilte zur
Veroffentlichung einer Entschuldigung, zur Zahlung von PLN 10.000,- (umgerechnet nach
damaligem Kurs ca. € 2.900,-) fur einen wohltdtigen Zweck und zum Ersatz der
Verfahrenskosten der Klégerin. Das Gericht hielt fest, der Cartoon hétte die Produkte der
Klégerin in unzuldssiger Weise diskreditiert. Das Berufungsgericht Lodz bestétigte diese
Ansicht, da die Kritik nicht den Stil der Werbekampagne betroffen hétte, sondern wére die
derbe Bezeichnung des Produkts als "Dreck" boswillig gegen das Produkt, die Marke und den
guten Namen des Unternehmens gerichtet gewesen. Der Oberste Gerichtshof in Polen nahm
die Kassationsbeschwerde nicht zur Entscheidung an.

Die Beschwerdefuhrer traten darauf hin den Gang nach Straf3burg an und brachten gegeniber
dem EGMR u.a. vor, ihre Verdffentlichung hétte sich auf eine Werbekampagne von Star
Foods bezogen, deren Unangemessenheit eindeutig eine Angelegenheit von o6ffentlichem
Interesse gewesen wére. Die derbe Kritik wére von Art 10 EMRK gedeckt, die
Vorgangsweise der polnischen Gerichte hétte eine erheblich abschreckende Wirkung auf
Karikaturisten und Herausgeber satirischer Comics, wenn sie Missstdnde von grof3en
Unternehmen anprangerten.

Da unbestritten blieb, dass die zivilrechtliche Verfahren des Lebensmittelherstellers gegen die
Beschwerdefthrer einen Eingriff in ihr Recht auf frele Meinungsaul3erung bedeutet, der
gesetzlich vorgesehen war und einem legitimen Zweck diente, namlich dem Schutz des guten
Rufes und der Rechte des klagenden Unternehmens, blieb fur die Menschenrechtsrichter
lediglich zu prifen, ob der Eingriff zur Erreichung dieses Ziels in einer demokratischen
Gesellschaft notwendig war oder zu einer Verletzung der Meinungsfreiheit gefthrt hatte.

Il. Die Entscheidung des Gerichts

Die Vierte Kanmer des EGMR kam zu einem einstimmigen Ergebnis. Sie befand die
Beschwerde fir zulassig und berechtigt. Die polnischen Gerichte hatten durch ihre
Verurteilungen gegen Art 10 EMRK verstol3en. Die Entschddigung nach Art 41 EMRK
betrug € 7.200,- fir den materiellen Schaden, € 3.000,- an immateriellem Schaden und €
6.100,- fur Kosten und Auslagenersatz. Der EGMR sah in der inkriminierten Zeichnung samt



Text ein blofRes Werturteil, nicht aber eine diffamierende Tatsachenbehauptung. Die
polnischen Gerichte hatten es verabsaumt, die Pflicht der Presse zu beriicksichtigen,
Informationen und Ideen Uber Angelegenheiten von 6ffentlichem Interesse zu verbreiten,
wobei sie auf einen gewissen Grad der Ubertreibung und Provokation einsetzen durfte. Die
Wortwahl ("Dreck fressen") wére zwar Ubertrieben, aber die Comicverleger reagierten auf
Slogans der Werbekampagne der Klagerin, die ebenfals einen Mangel an Sensibilitét und
Verstandnis fur das Alter und die Verletzlichkeit der Zielgruppe ihres Produkts, namlich
Kinder, aufwies. Der Stil der inkriminierten AuRerungen waren daher durch die Art der
Slogans motiviert, auf die sie reagierten, und Uberschritt insgesamt nicht die Grenzen des von
Art 10 MRK Erlaubten. Die von den innerstaatlichen Gerichten vorgebrachten Griinde sah das
EGMR nicht als ausreichend zur Rechtfertigung des Eingriffs an.

1. Kritische Wirdigung und Ausblick

Der vorliegenden Entscheidung ist in Ergebnis und Begriindung vollinhaltlich beizupflichten.
Sie stellt einen wesentlichen Ausgangspunkt firr die in der Folge entwickelte Judikatur® der
Straldurger Instanzen zum weitestgehenden Schutz von Karikaturen zu Themen der
offentlichen Debatte dar, um sog. "chilling efects’ zu verhindern.

Gleichzeitig anerkennt das Urteil auch den Schutz der Reputation eines Unternehmens als
"lawful purpose” iSv Art 10 Abs 2 EMRK an.? Bei der Klagerin handelt es sich um ein
privates Unternehmen, das ein Recht hat, sich gegen diffamierende Behauptungen zu
verteidigen. Neben dem oOffentlichen Interesse an ener offenen Debatte Uber
Geschéftspraktiken besteht ein widerstreitendes Interesse am Schutz des kommerziellen
Erfolgs und der Existenzfahigkeit von Unternehmen zum Wohle seiner Anteilseigner und
Arbeitnehmer, aber auch fur das grofRere 6konomische Wohl. Der Staat genief3t daher
hinsichtlich der Mittel, die er Unternehmen zur Abwehr rufschadigender AuRerungen zur
Verfligung stellt, einen weiten Ermessensspielraum.

Die innerstaatlichen Gerichte haben allerdings nicht erkannt, dass Gegenstand des
vorliegenden Falls nicht eine diffamierende Tatsachenbehauptung ist, sondern ein Werturteil.
Die Veroffentlichung stellt eine satirische Anprangerung des Unternehmens und seiner
Werbekampagne in Form eines Cartoons dar. Die umstrittene Zeichnung war begleitet von
einer grolRen Uberschrift und einem Artikel auf der folgenden Seite, die sich beide auf die
Werbekampagne bezogen. Auch der Cartoon selbst war offensichtlich von der
Werbekampagne inspiriert, da sie die Figur von Reksio und den Slogan verwendete, der in
den Chips-Packungen zu finden war. Angesichts dieser Tatsachen ist es nicht das Ziel
gewesen, objektiv nachprifbare Aussagen Uber die Qualitét der der Kartoffelchips zu tétigen,
sondern auf die von der Kl&gerin verwendeten Slogans und die Verwerflichkeit solcher
Taktiken zur Umsatzsteigerung aufmerksam zu machen.

Ausblick: In einem jiingeren Fall® aus Ungarn hielt das StralRburger Menschenrechtsgericht
die strafrechtliche Verurteilung fir die Aussage "Hunderttausende Ungarn trinken diesen
Schelld mit Stolz" Uber das Nationalgetrank Tokger ebenfalls kur und einstimmig fir einen
Verstol3 gegen Art 10 EMRK. Der EGMR beurteilte deftige Weinkritik als zulassiges
Werturteil.

1 St Rsp EGMR 23.9.1994, Bsw 15890/89 (Jersild ./. Denmark), Rz 35; 27.3.1996, Bsw 17488/90 (Goodwin ...
GB), Rz 39.

2 30 bereits EGMR 15.2.2005, Bsw 68416/01 (Steel und Morris ./. GB) = NLMR 2005, 27.

¥ EGMR 19.7.2011, 23954/10 (Peter Uj ./. Ungarn).



V. Zusammenfassung

Die durch einen Cartoon unterstiitzte kritische Aussage an den fragwirdigen Werbepraktiken
eines Lebensmittelherstellers auf dem Cover eines Satiremagazins verbunden mit der
Feststellung "Ich wéare auch ein Morder, wenn ich diesen Dreck essen wirde!" ist nach
Ansicht des EGMR as Werturtell aufzufassen. Die durchaus provokante und Ubertriebene
Darstellung dient einem Beitrag an der 6ffentlichen Debatte und ist daher durch Art 10 MRK
gedeckt.



